
January 16, 2015

Hon. Joseph P. Souki
Speaker
House of  Representatives
Twenty-Seventh Legislature
State of  Hawai'i
Hawaii State Capitol
Honolulu HI 96813

Re: Qualifications of  Calvin Say to the Office of  Representative of  the 20th District

Dear Mr. Speaker,

As you know, I represent Ramona Hussey, M. Ka'imila Nicholson, Natalia Antonia Hussey-

Burdick, Brent S. Dupuis, Marvin D. Heskett, and Joel L. Merchant (the Voters) who challenge 

Calvin Say's qualifications to serve as the representative of  the twentieth district. They renew their 

original request made to you on February 22, 2013 and on October 6, 2014 that the House 

investigate the qualifications of  Say to possess the title to office of  representative for the twentieth 

district.

FACTUAL BACKGROUND

Calvin Say currently possesses title to office of  representative of  the twentieth district of  the 

twenty-seventh Legislature of  the State of  Hawai'i. He has lived and continues to live at 2247 Star 

Road in Pauoa Valley, in the twenty-fifth representative district and the house at 2247 Star Road is 

where his habitation is fixed. He lives and continues to live with his wife and two adult children at 

2247 Star Road and has done so for over two decades. His wife and two adult children are registered 

to vote at 2247 Star Road.

Nevertheless, Say has registered to vote using the legal address of  1822 10th Avenue in 

Palolo Valley. He has previously admitted he does not actually live there and he does not actually live 

there. For instance, at the February 13, 2013 Palolo Neighborhood Board meeting held at Palolo 
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Elementary School cafeteria, Say was asked about his so-called  residency at 1822 10th Avenue. He 

explained that he kept the house at 1822 10th Avenue vacant over the years and had foregone rent 

because of  his love and commitment to the district. He even became emotional while he was 

describing what he considered to be his sacrifice of  rental income over the years for the greater 

good.

As noted by the Attorney General in Opinion No. 86-10 in determining residency for voter 

qualification purposes: “the particular places which one regards as his residence is not material. 

What must be ascertained instead is where 'his habitation is fixed,' where he always intends to return, 

and where his present 'permanent dwelling place' is.” It continues:

“Residence” when used in defining electoral rights has been said to be essentially 
synonymous with “domicile,” which denotes a permanent, as distinguished from a 
temporary, dwelling place. It means “the place where a man establishes his abode, makes the 
seat of  his property and exercises his civil and political rights.” In re Appeal of  Irving , 13 Haw. 
22, 24 (1900) quoting from Chase v. Miller, 41 Pa. 420. A “house of  stone or brick or even of  
wood is not essential to enable one to become a resident of  a precinct and a qualified voter 
therein... there must be some definite and permanent place designated and occupied.” Id at 
25

In 2006, several voters challenged the propriety of  Say's voter registration in the former fifth 

precinct of  the former twentieth representative district. On appeal to the Board of  Voter 

Registration, affirmed by a vote of  2-1, that Say's homeowner's real property tax exemption claimed 

at 1822 10th Avenue created a rebuttable presumption that it was Say's legal residence even though 

he was absent from the dwelling place because he “intends to return.”

In 2010, several voters again challenged the propriety of  Say's voter registration in the 

former fifth precinct of  the former twentieth representative district. The City Clerk denied the 

challenge on the basis of  the 2006 Board of  Registration decision holding: “It is my determination 

that 1822 10th Avenue continues to be Mr. Say's voter registration residence.”

In 2009, the Hawai'i Supreme Court ruled:
If  a person who has been living on the mainland packs up their belongings and ships them 
to Hawai`i, flies to Honolulu and moves in with family members with the intent of  making 
Hawai`i their permanent home, they could be considered residents from the day they arrived. 
At the other extreme, consider a person who has a home in Los Angeles, flies to Honolulu 
and registers to vote, and then returns to Los Angeles on the same day, all with the stated 
intent of  making Honolulu his or her permanent residence. Recognizing such a person as a 
Honolulu resident would render the physical presence requirement in HRS § 11-13(4) an 
absurdity.”  Dupree v. Hiraga, 121 Haw. 297, 323 (2009) 
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As has been noted elsewhere, voter registration is not a qualification of  voting but a regulation 

thereof. Therefore, voter registration is not dispositive of  the issue of  voter qualification.

It is true that some courts have held that where the constitution prescribes the qualifications 
of  voters and does not include registration among them, the legislature cannot add that, 
although it is said to be the better opinion that the legislature may, as a matter of  regulation, 
require registration in such cases and even prevent persons from voting who become 
otherwise qualified after the last session of  the board of  registration and before election day, 
provided that interval is not unreasonably long.

Fairchild v. Smith, 15 Haw. 265, 269-270 (Terr., 1903) See also Right to Life Party v. Rockefeller, 319 

F.Supp 642, 646 (SDNY 1970) (“To be a qualified voter is only to be eligible to register, it is not the 

same as being registered.”); Piuser v. Sioux City, 262 N.W. 551, 554 (Iowa, 1935) (“[O]ne may be a 

qualified voter although not registered, and that one may not vote unless registered even though a 

qualified voter. It is generally recognized that ... registration is a regulation of  the exercise of  the 

right of  suffrage and not a qualification for such right.”)

PROCEDURAL BACKGROUND

On December 31, 2012, the Voters filed a Petition for Writ of  Quo Warranto in the First 

Circuit Court challenging Calvin Say's possession of  title to office of  representative of  the twentieth 

district in special proceeding entitled Ramona Hussey et al v. Calvin Say, S.P. No. 12-1-0736 KTN. 

On February 20, 2013, the Circuit Court dismissed the Petition and the Voters appealed.

I met with you at your office at the Capitol on February 22, 2013 to request, on Voters' 

behalf, that the House entertain their challenge pursuant to Article III, Section 12 of  the Hawai'i 

State Constitution and to appoint a committee or engage some other process to receive evidence 

and decide questions of  law and to determine or recommend for decision to the whole House the 

issue of  Say's qualifications. At that time, you indicated that the House does not get involved in such 

disputes. The credentials committee solely looks to the validity of  the certificate of  election before 

seating members. You indicated that all other matters are resolved in the courts.

Subsequently, however, you authorized the Attorney General to intervene on the House of  

Representative's behalf  in the Hussey v. Say case asserting that “the Hawaii Constitution vests the 

House exclusive authority to 'judge' the 'qualifications of  its own member[.]” (House of  

Representatives Motion to Dismiss, filed August 29, 2014, page 1)

On September 30, 2014, Judge Nakasone granted the House's Motion to Dismiss on this 
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ground: “where the House has not yet exercised its power, nor conducted any investigation or 

determination thereto, this court's interference at this juncture would not only be unconstitutional, 

but also premature, unwise and inefficacious.” (Conclusions of  Law and Order Granting House of  

Representatives Motion to Dismiss, filed September 30, 2014, page 25)

ISSUE

Whether Calvin Say is eligible to serve as a member of  the house of  representatives for the 

twentieth district pursuant to Article III, Section 6 where he is not a qualified voter of  the twentieth 

district

RELIEF REQUESTED

Voters renew their request for the House of  Representatives to conduct an inquiry and make 

a determination regarding whether Calvin Say's Article III, Section 6 qualifications to serve as a 

member of  the house of  representatives for the twentieth district and for a decision by the House to 

expel Calvin Say for his usurpation of  office and lack of  constitutional qualifications

The request was originally lodged on February 22, 2013 but no action was taken because you 

determined the matter was for the courts to decide. Given that you authorized the House to 

intervene and assert it has exclusive jurisdiction over this matter much more recently, the House will 

have the courtesy to promptly address this request. The Voters expect the House will either conduct 

an adversarial type hearing where the Voters and Mr. Say may present evidence to a committee of  

the House or that the House will conduct a credible and competent inquisitorial type hearing where 

a full and impartial fact-finding investigation may be conducted and justified conclusions drawn 

thereupon.

Please do not hesitate to contact me if  you have any questions.

Very truly yours,
LAW OFFICE OF LANCE D COLLINS

LANCE D COLLINS
Attorney for the Voters
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